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Introduction

The institution of traditional leadership has
played and still plays a critical role in the
administration of justice. During the pre-
colonial era, the institution of traditional
leadership was a political, administrative and
judicial centre of justice. It is for this reason that
the primary objective of this article is to discuss
a legal history of the traditional courts and the
administration of justice in South Africa. This
article contends that the respect and status
accorded to traditional courts during the pre-
colonial era were greatly eroded by colonial and
apartheid regimes in South Africa.

The intention was to obliterate and deny
traditional leaders their proper role of
administration  of  justice  within  their
communities. With the advent of the
constitutional democracy in South Africa, the
institution of traditional courts is required to
redefine itself within the framework of a
democratic dispensation. This article also
demonstrates how the traditional courts should
be transformed and aligned with the new
constitutional imperatives. It is within this
context that the new role of traditional courts is
articulated to define their roles in a democratic
South Africa.
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Pre-Colonial Epoch
Origin and Nature of Traditional Courts

The most important institutions which were
responsible for the administration of justice
during the pre-colonial South Africa were
traditional courts. According to Bekker,
traditional courts in South Africa and the rest of
Africa were basically traditional institutions.' It
is of great importance to mention that pre-
colonial traditional courts were deeply rooted
and embedded in the inner system of indigenous
(African) culture and customs of the traditional
societies. In this regard, Ntloedibe stated that
the powers, duties, actions and obligations of
traditional leaders were tied into the inner
chambers of custom and culture that became
synonymous  with  the  principle  of
ubuntu/botho."

At the centre of the whole concept of
ubuntu/botho was the belief that no person was
an island. The Tswana aphorism which captured
this philosophy was that motho ke motho ka
batho ba bangwe." The status of traditional
courts in pre-colonial societies must be viewed
in the light of the specific social organization of
African societies.
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The traditional courts were generally communal
in character. It was within this framework that
African law functioned. As Rakate correctly
pointed out:"

Ideologically, indigenous African law is
of the communal or socialist type, in
contrast with the general law [Western
law] which is more of an individualistic
or capitalistic nature. The ethos or
social imperative of the traditional
African community is social solidarity.
Likewise the principle of social
solidarity forms the underlying
principle of indigenous African law.
The maintenance [of law and order] and
restoration of social solidarity does in
fact pervade the whole fabric of that
law. The principle of social solidarity
expresses itself in the form of kinship
communalism.

Furthermore, it is critically important to
emphasize that a Traditional Court did not have
a specialized law where there was a sharp
cleavage between law and what an ordinary
person regarded as fair and just. In a Traditional
Court, a person was tried by his village men and
women and as a result there was no gap between
him or her and the court. It was also difficult to
draw a clear distinction between law, on the one
hand, and public morality on the other. The
traditional leader was the executive, legislature
and judicial head of the traditional community."

Traditional leaders served in these courts as
supreme judges and acted with the advice of
their Executive Council.”" Jobodwane pointed
out that in traditional South African societies,
the idea of separation of powers was an alien
concept.

This means that the separation of the entire
judiciary from the traditional executive and
parliament™ was completely unknown to
traditional leaders and their subjects."™
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It is important to note that lack of separation of
powers did not mean that traditional leaders
were not impartial because they were part of the
executive arm of government. This was so
because the judicial process was mainly aimed
at mediation and reconciliation rather than
categorically finding for or against a litigant. It
must be emphasised that this procedure worked
well in predominantly traditional societies with
subsistence economies.

According to Bekker, as far as it could be
ascertained, no serious irregularities or harmful
practices have occurred in pre-colonial
societies.” It should be noted that Bekker did
not suggest that Traditional Courts had no
irregularities at all. What Bekker meant is that
the irregularities which were there could not do
a lot of harm to justice. Bekker further analysed
this matter and stated that:*

It is argued that at the level of
traditional leaders, the judicial
process administering largely simple
customary law rules in simple
disputes, a formal separation of
powers between the executive and
the judiciary is not crucial.

This kind of procedure outlined by Bekker was
simple and flexible. Moreover those present in
court saw themselves as part and parcel of the
adjudication process. All men were sensible of
the necessity of justice to maintain peace and
order for the general maintenance of society.
Justice emanated from law itself. Law was a
powerful tool used to discipline, correct and
shape human personality. Tradition, culture and
custom were building units of individual
character. The individual was but part of the
entire group. Therefore, if an individual
committed an offence the whole group was
involved and every member was liable, not as
an individual but as part of the group or clan
that committed the wrong.X Hartland
established that pre-colonial societies were
organised in clans and members of these clans
regarded themselves as brothers and sisters.
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Their duty to one another was of mutual trust,
support and defence. It was under this
traditional arrangement that, a traditional leader
through his court played a conciliatory and
mediatory role. The traditional leader was a
unifying force of the traditional community.

He was the personification of unity and a
mediator between his people. In addition, the
traditional leader was assisted by his councillors
and the elders of the community. Traditional
councillors played an important judicial and
political role in traditional life. Traditional
leaders were expected to be impartial at all
times. Such an action would be a serious
violation of custom. Schapera correctly noted
that: "

The Chief himself was not above the
law. Should he commit an offence
against one of his subject, the victim
can complain to the men at kgotla or to
one of the Chief’s near relatives, who
will then report the matter to the

Chief. The latter is expected to make
amends for the wrong he has done.
Should he not do so, it is said that he
may be tried before his own court, his
senior paternal uncle acting as judge.

Court Proceedings and Evidence
Rules of Procedure

Van der Merwe noted that it was reasonable to
assume as a matter of principle that the
procedural systems of the traditional court
structures were honest attempts to discover and
protect the truth. The existence of different
methods of discovering and protecting the truth
can be explained in the light of history because
the main principles of court procedure and
evidence were not the products of scientific
observation but rather embodied and
represented a system of values shaped by the
course of the political, sociological and cultural
history of people."

© American Research Institute for Policy Development

1(1); June 2013

pp. 49-65 Freddie & Koketso

The courts of traditional leaders had jurisdiction
over criminal and civil cases. As Holomisa
stated, court proceedings were held openly both
verbally and figuratively. Normally court
proceedings were conducted under a tree or near
a cattle kraal. The processes and procedures
were all inclusive. All present in the court were
given the opportunity to participate in both the
examination and cross-examination of all the
parties to a case. The proceedings were
conducted informally and in a relaxed
atmosphere.

The pre-colonial Traditional Courts operated on
an inquisitorial and reconciliatory basis. The
inquisitorial procedures were primarily aimed at
effecting compromises and reconciliation.
Hammond-Tooke succinctly stated that:*""

Important here is the Lobedu
custom of Lu Khumela [to beg pardon
of one another] by which
reconciliation is reached by an
emissary who intervenes between two
parties usually accompanied by the
slaughtering of a goat [Nguni hlamba
ritual]. This granting of pardon stops
court procedures and ... it is
estimate[d] that about 80 percent of
disputes are solved in this way
without ever coming to court ...

The inquisitorial procedure of African
Traditional Court system played a much more
active role during and sometimes even before
the trial. The trial was not viewed as a contest
between two opposing parties. The accused was
examined because he or she was considered a
valuable source of information. The accused
was not only the object of enquiry but a full
procedural subject." It is in this context that
the procedure of the Traditional Court was best

LXVili

described by Kriege as follows:
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The bare legal principle is only one
factor in the situation. More often than
not it must give way to what is far
more important than legal principle
that is to the friendly re-adjustment of
the disputing parties. The great aim is
not to adjudicate upon conflicting
rights according to strict law but to use
the principles of justice wisely in order
to effect reconciliation and to re-
establish  good relations. Legal
procedure is thus not absolute, it was
subservient to the human situation and
man was not made for law but law was
made for man. [Underlining Supplied]

According to Kriege, justice was always
realised in a Traditional Court. Kriege is
therefore correct to state that:™

If a reconciliation ensures, the court
not only rejoices but watches from
afar, vicariously participating in the
return of the prodigal son, the
wrongdoer with the beer brewed and
brought to become reconciled with his
father, the aggrieved party.

It was in this spirit of reconciliation that
Traditional Courts and adjudicators perceived
their role in the dispensation of justice. It is
quite evident that African jurisprudence in pre-
colonial societies was deeply rooted in the
philosophy of collective responsibility.

Rules of Evidence

The bulk of evidence was obtained through
witnesses who had knowledge of the relevant
facts or circumstances. Such evidence was
produced by way of oral statements.
Truthfulness was guaranteed through the vehicle
of cross-examination and not by taking of oath.
Penetrating questions from the judge (traditional
leader) and his councillors served to elicit a full
and faithful account of all the relevant facts
surrounding a case.™
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Rules about hearsay evidence were not strictly
endorsed. However, Holomisa cautioned that
the system should not be understood to mean
that there was chaos and disorder in those
courts. There was in fact decorum and high
respect for authority of court and the traditional
leader.™ According to Van der Merwe, the
Shona™" justified the admission of hearsay™"
on the basis of saying that:*"

If one can get to the tendrils of the
pumpkin plant, then one can sooner or
later get to the pumpkin.

After evidence has been led and gathered from
the witnesses and parties involved, a verdict was
reached. This was done normally at the
conclusion of all the deliberations. It was then
that a traditional leader who acted as a presiding
officer pronounced the judgement. Reasons for
judgement were clearly articulated to the parties
concerned. The traditional leader’s decision was
to be approved by his councillors.

According to Holomisa, the main objectives of
the traditional administration of justice were
centred around the following key principles,
namely:™*"

= Rehabilitation of the offender;

= Compensation of the aggrieved party;

= Promotion of peace within the
community; and

= Promotion of reconciliation and
inquisitorial procedure.™"

Colonial Paradigms and Dimensional
Changes

When the settlers from the outside (Europe)
assumed political dominance over an indigenous
population in South Africa, decisions had to be
made in respect of the system of social control
and the administration of justice.
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The white settlement in South Africa triggered a
considerable number of questions with regard to
customary law and its institutions, especially the
traditional authority courts structures.

This gamut of questions include inter alia: Was
there to be a complete annihilation of the
indigenous law? Was the indigenous system of
governance and Traditional Courts to be
supported or not? Was part of the indigenous
system to be rejected or accepted?*"" The aim
of the white settlers was to disintegrate at least
overtly African institutions and customs as
much as possible. The standard procedure was
to recognize traditional institutions except
insofar as it ran counter to what the British
considered general principles of right and
wrong.

Bennett explained that when Britain occupied
the Cape, black customary law was dismissed as
barbarous and pre-legal custom.”" However, it
should be borne in mind that the British
government retained Roman Dutch law as the
law of the Colony of the Cape of Good Hope to
the exclusion of African customary law and its
institutions. The British non-recognition policy
of African customary law impacted negatively
on the institution of traditional leadership at the
Cape Colony.

During the early years of British occupation, the
British  settlers undermined the political
authorities of the Khoisan in the western Cape
and the Xhosa in the eastern Cape.””The
advent of colonialism completely changed the
traditional system of administration of justice.
As stated above, during the pre-colonial era,
each colony had its own court structure. The
British policy differed from one province to
another. For example, the British in Cape
Colony did not recognize customary law as a
system of law, let alone Traditional Courts.

The traditional leaders were replaced by white
Magistrates. These Magistrates were not
permitted to apply customary law.
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In other words, a non-recognition policy was
applied. The British government claimed that
the reason for non-recognition policy was part
of the government to civilize the black
population. However, it was evident that the
policy was part of a government programme to
undermine indigenous political and judicial
authority. Therefore it is important to emphasize
that the early British administration in the Cape
was resolutely opposed to recognising
customary law.

In the territory of Transkei which was annexed
in 1984 appeals of civil matters between blacks
were heard in the Native Territories Appeal
Court and later to the Cape Supreme Court.”™
The white Magistrates enjoyed appellate
jurisdiction to hear appeals in civil disputes
between blacks in the Transkei. In Transvaal
traditional leaders, Sub-Native Commissioners
and the full Native Commissioners for blacks
were appointed by the colonial government to
adjudicate all civil matters between backs in so
far as it did not conflict with the principles of
natural justice.

Natal was the first colony in South Africa to
recognise and enforce customary law. As a
result, the Traditional Courts were also accorded
the recognition they deserve accordingly. The
traditional leaders were permitted to apply and
enforce customary law in their courts. The
reason for that compromise was that the colonial
government was of the view that it would be in
a good stead to control the large number of
displaced persons through the institution of
traditional leaders.

The policy of indirect rule was recommended to
provide a situation regarding displaced black
persons in Natal. Therefore, blacks in the colony
of Natal were placed under traditional
authorities.”™" Furthermore, in Natal legislation
was promulgated to provide inter alia that
Traditional Courts, Magistrates Courts and a
Special Court called the Black High Court
enjoyed jurisdiction to adjudicate matters in
which parties were blacks.
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In 1895 the Natal Black High Court was
abolished and replaced by the Supreme Court.
In 1898, a new Natal Black High Court was re-
instituted to hear civil matters between blacks.
These courts had the power to hear civil matters
between the blacks provided that the decisions
of the court were not inconsistent to the
principles of natural justice or equality."

In Transvaal a policy similar to that of Natal
was adopted. The State President was made the
Paramount Chief of the black people in
Transvaal. ™" A Court of Appeal under the
helmet of the Superintendent of Natives was
established and dealt with all the appeals from
the decisions of both the Traditional Courts and
Commissioner’ Courts.  Therefore it is
significant to note that under these political
circumstances, the same policy was applied in
the Orange Free State.

Law and Politics of the Union Government

Synopsis of the Black Administration Act 38
Of 1927

In 1910 the Union of South Africa was formed
when the previously independent provinces of
Natal, Orange Free State, Cape Province and
Transvaal were amalgamated.”™" The principal
concern of the union government was to impose
uniformity. The individual history and the
special circumstances of each of the provinces
had produced curiously diverse court structures
and degrees of recognition of customary law."
The desire for uniformity was coupled with the
need to promote tribalism and traditional
authority. The union government believed that
the return of traditional institutions could deflect
the challenge posed by a growing urbanized
African proleterate. "

According to Olivier, the Black Administration
Act™" was enacted to establish a national
system to provide for among many other things,
the recognition and application of customary
law and the creation of a separate court
structure. """
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The Black Administration Act empowered the
State President to appoint a traditional
leader™™ while section 2 (8) enables the
Minister to appoint an acting traditional leader,
headman and acting headman.” The Traditional
Courts were retained wunder the 1927
dispensation. It was explained by Bennett that:*"

Although in many respects the Chiefs’
Courts function imperfectly, their
retention is widely supported both by
blacks and by experts in black
customary law. These courts represent
at once an indigenous cultural
institution and an important instrument
of reconciliation. For these reasons a
rural black will often prefer to have his
case heard by the Chief’s Court.

The Bold and Ugly Face of the Black
Administration Act

It is significant to mention that the application
of the Black Administration Act throughout
South Africa did a mortal blow to the entire
institution of traditional leadership. This piece
of legislation undermined and interfered with
the traditional authorities and Traditional
Courts. Hence, Baletseng and Van der Walt
remarked:*"
During its application the 1927 Act
changed the institution of traditional
authorities [traditional courts] to a
point where the institution had become
the symbolic institution amongst the
indigenous communities. It has eroded
the institution to an extent that today
there is a reigning confusion as to what
the traditional authorities [traditional
courts] are.
If one looks at the provision of the Act,
one is left with no option but to
question the authenticity of the
institution. Only in a few settlements
does one get a feeling of what is
happening but in most villages and
settlements there is a lot of uncertainty.
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The Black Administration Act™™ had generally
reduced Traditional Courts to a very different
institution. There is no shred of doubt that the
Black Administration Act had a profound
negative effect on the judicial authority and
functions of traditional leaders. For example, the
Act recognized the judicial authority of
traditional leaders subject to the authority of the
Minister acting on behalf of the Governor-
General (later the State President). What
transpired was that most of the customary
functions of the traditional leaders were vested
in the office of the Governor-General.

The traditional leaders were authorized to hear
civil disputes arising out of the black laws and
customs between black residents within their
jurisdiction.™ It was unheard of a situation
where a white person was tried by a Traditional
Court in South Africa. Where a case involved
black and white parties even in the area of a
traditional leader such a matter had to be
referred to a Magistrate. In addition, the
traditional leaders were not allowed to settle
disputes pertaining to nullity of divorce or
separation in respect of customary marriage.

This is an example of how the government
undermined the expertise of traditional leaders
regarding matters of the dissolution of marriage.
This legislative arrangement undermined the
indigenous legal acumen and knowledge of the
traditional leaders and placed them on the
periphery of judicial adjudication. The Act
simply implied that traditional leaders were not
capable of settling divorce matters. This statute
drastically and dramatically altered the original
meaning of the institution of traditional leaders
and caused it to evolve in a manner that did not
remain faithful to its indigenous concept and
communities.” The Act was an attempt by the
union government to create tribes and traditional
authorities as if they were new institutions and
failed to build on what was already in existence.
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General Effects of Colonialism and
Repugnancy Clause

The first problem the European colonial powers
had was to deal with the physical control of the
territories of the traditional authorities’ areas.
This had to be won at the expense of the
traditional leaders. According to Ndima, at the
time of colonization the pre-colonial people of
South Africa lived in an order regulated by
customary law subject to the repugnancy
proviso.

The colonial government adopted the pre-
colonial Traditional Courts and used traditional
leaders not only to administer justice, but also
for local administration. The Traditional Courts
were of course, recognized in order to
administer  justice according to African
customary law. These courts co-existed with
colonial-type  courts, which administered
common law and were given limited jurisdiction
to apply African customary law usually on
condition that such law was not repugnant to the
principles of public justice or natural justice.
The recognition policy pertaining to the
traditional courts was among other things based
on the presumption that since blacks knew
African law better than the Europeans (white
Magistrates), the settlements of disputes was left
to the Traditional Courts. "

As a consequence, jurisdiction was only
confined to disputes between blacks only and
effect could be given African customary law in
so far as it was not repugnant to public or
natural justice. The English type Courts
continued to have concurrent jurisdiction with
the indigenous courts. In addition as Bekker
once again noted, traditional authorities and
traditional leaders continued to be used not only
for the administration of justice but also as
agencies for local government. ™" However, as
Dlamini noted the Traditional Courts existed in
the pre-colonial South Africa, although after the
advent of colonialism, they ceased to be
indigenously developed.
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They no longer developed in response to the
African needs but to those of the new political
overlords. The process of de-culturization that
ensued resulted in those in contact with the
colonial administration being dissatisfied with
their own traditional system and the values of
African justice. This paved the way for the
imposition of Western notion of justice and
values.™  Generally, colonial rule was
authoritarian to the core. There were no
representative institutions. The administration
not only implemented policy: they made it as
well. Even the policy of “indirect rule” which
emphasised the powers and use of traditional
leaders and the creation of special ‘“native”
(black) courts to administer unwritten
customary law was conceived for the benefit of
the white administrators and not necessarily for
the benefit of the traditional communities.

Colonialism founded as it was on racism and
naked exploitation not only denied and inhibited
fundamental rights of the African people but it
was essentially against the promotion of African
law and development of Traditional Courts." In
the terrain of law, the repugnancy proviso was a
hallmark of colonial rule in South Africa. This
provision was the main limitation on recognition
of customary law. Although the repugnancy
provision was phrased differently in various
colonies of South Africa, the repugnancy clause
was everywhere intended to serve the same
function namely, to prevent enforcement of
customary laws or practices if they offended the
western moral standards.

The repugnancy clause affected the manner in
which the traditional leaders applied and
enforced customary law in their courts." The
colonial Traditional Courts of South Africa were
the beacons of colonial government. As Bennett
correctly pointed out that they were intended not
only to settle disputes but also to proclaim the
reach of government and the values of western
civilisation.
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The colonial government claimed that by
recognising the Traditional Courts, they had
paid due regard to indigenous culture." As a
consequence, the early period of colonisation
was characterised by the restriction of
traditional rule, which meant among many other
things depriving traditional leaders of their
judicial powers. But once the colonies had been
subdued, the advantages of retaining and
utilising traditional leaders became evident.
Traditional leaders were made the agents of the
Colonial State (Principal). As the agents of the
colonial government, they were obliged to carry
out colonial policy including the policies which
impacted negatively on the running of
Traditional Courts systems."™

One of the axioms of structural-functionalism
was that traditional institutions (court structures)
functioned to sustain social harmony. In
consequences traditional leaders were assumed
to be entirely beneficial adjuncts to colonial
rule. Immediate control of the traditional leaders
was vested in the Native Affairs Department of
the colonial administration. Parallel to the
Traditional Courts, the Department of Native
Affairs ran its own Commissioners’ Courts.

These courts were mainly staffed by white
officials who performed both judicial and
administrative functions. The Commissioners’
courts were forum(s) that bridged the
Traditional Leaders’ Courts and the Western-
styled Magistrates’ Courts. As a consequence,
the Commissioners’ Courts catered for the
litigants who were caught up in what Bennett
called cultural transition.  Both the
Magistrates’ Courts and the Supreme Courts
constituted a third level of the judicial system of
the colonial administration. These courts
administered justice for the entire colonial
population. They were staffed by the
professional lawyers who possessed erudition of
law.
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The high fees of these courts precluded African
civil litigation and there was no attempt
whatsoever to adjust procedures to cater for
African requirements. Consequently, all civil
cases as well as many petty criminal ones were
confined to the Traditional Leaders’ Courts and
Commissioners’ Courts."The main problem
which was implicit in the judicial role of
traditional leaders became apparent when the
locals lost confidence in them. The reason
being, the traditional leaders often acted as the
agents of more or less unpopular government
policies. This obviously meant that the courts
they ran stood every chance of being tainted by
the dislike felt for the policy.

Orthodox of the Apartheid Regime
Bureaucracy and Policing Agents

In 1948, the National Party (NP) won the
elections and ascended to political power. The
party’s victory was marked by the formal
introduction of apartheid." The main goal of
NP was racial, cultural and political purity. One
of the first tasks of the NP government when it
took over was to interfere with traditional
government. The government first achieved its
objective of tribal divisions through the
promulgation of the Bantu Authorities Act.""

The Bantu Authorities Act was supposed to
modify and give the definition to traditional
authorities and traditional governance. The Act
established three tiers of administrative
hierarchies in rural black South Africa.
According to TARG Report, traditional leaders
were ex-officio members of these three tiers of
tribal authorities. This arrangement brought
traditional leaders into the centre of apartheid
government system. As a result of their direct
involvement and participation in the governance
activities of apartheid government, their
legitimacy was greatly eroded."" The apartheid
government used traditional leaders through
these authorities to exercise administrative and
judicial control over the people in the rural
areas.
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The Act granted traditional authorities greater
judicial authority with regard to the general
administration of the affairs of their traditional
communities.

The decisions or judgments of the Traditional
Courts regarding the exercise of their powers in
the tribal authorities were always deemed valid
irrespective of the irregularities which might
occur. According to Letsoalo, that is why the
term “Chief” becomes a synonym for puppet.
Traditional leaders were responsible to the
apartheid government and no longer
accountable to their subjects."The traditional
leaders were placed at the centre of bureaucratic
system through the creation of traditional
authorities at all levels. They were vested with
the administrative, developmental, judicial and
legislative powers. In fact they became the
public servants of the government while at the
same time they were expected to dispense
justice or administer justice in their areas of
jurisdiction.

Those who were against the apartheid
government directives were simply removed
from the office and replaced with those who
were willing to adhere to the new
institutions.*The traditional leaders’
responsibility for the administration of justice
encouraged new trends of policing tough
measures for the maintenance of law and order.
Lodge noted that traditional leaders were
incited:™

Be your own policy in your own
interest, find out those men who
respect  authority and  tribal
institutions (courts) and band them
together as the Chief’s and headmen’s
impis which will turn out when called
to help keep your tribes and locations
clean and well behaved. Use

moderate violence...just like a good
Chief could do.
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The Black Authorities Act made traditional
leaders both police officers and agents of the
government. This arrangement fragmented the
legitimacy of traditional leaders who were
supposed to administer justice. Hence, most
rural people viewed the institution of traditional
leadership and their court systems with
suspicion. Members of the traditional
communities lost trust and confidence in the
institutions of traditional authorities including
their courts.

Another Repugnancy Clause: Better or Bad?

As already highlighted above, regarding the
recognition and application of customary law, a
provision was made by the Black
Administration Act for the limited recognition
of customary law by a court structure especially
established for dealing with disputes between
blacks. In 1988, the parliament of South Africa
enacted the Law of Evidence Amendment Act™
which also gave impetus to the recognition and
application of customary law.

This Act empowered all the courts to apply
customary law subject to the repugnancy
provision. Section 1 (1) of the Law of Evidence
Amendment Act was identical to section 11 (1)
of the Black Administration Act™ with the
important extension that all South African
Courts were since 1988 empowered to apply
customary irrespective of whether one or both
parties were black. The above section provides
inter alia as follows:

... Any court may take judicial notice
of the law of foreign state and of
indigenous law in so far as such law
can be ascertained readily and with
sufficient certainty: provided that
indigenous law shall not be opposed to
the principles of public policy or
natural justice: provided further that it
shall not be lawful for any court to
declare that custom of lobola or
bogadi or other similar custom is
repugnant to such principles.
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The above section further “rubberstamped”
(agreed to) the judicial powers of the traditional
leaders to apply customary law. However,
Traditional Courts were not given a carte
blanche power to apply customary law. These
courts were permitted to apply customary law
subject to certain conditions, namely: provided
that customary law was not repugnant to the
principle of public policy or natural justice. Still
the Act did not improve the judicial status of the
Traditional Courts in respect of the application
of customary law. The repugnancy clause
contained in section 1 (1) of the Law of
Evidence Amendment Act still limited the
application of customary law and allowed its
application provided such customary law was
consistent with the principles of public policy
and natural justice.

It suffices to mention that both the Black
Administration Act and section 1 (1) of the Law
of Evidence Amendment Act limited the judicial
powers of the Traditional leaders’ Courts.
Furthermore, since Traditional Courts fell
within the ambit of “any courts” it means that
the said section conferred them with discretion
to take judicial notice of law of foreign state.
This statutory dimension introduced a foreign
mode of adjudication in the judicial regime of
traditional customary. However, it was not clear
at the time of research that Traditional Courts
had ever taken judicial notice of law of foreign
state.

Be that as it may, it is important to note that the
1988 legislative dispensation did not strengthen
the judicial powers of the traditional leaders
save to say that it empowered the traditional
courts and other courts in South Africa to apply
customary law.

New Constitutional Dispensation
Current Debate and Politics

The legitimacy of the traditional leaders in
general and Traditional Courts in particular is
currently under the spotlight in South Africa.
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Since the dawn of democracy, a debate around
the legitimate status of traditional leaders and
their role within the framework of constitutional
democracy gained momentum. The legitimacy,
efficiency and honesty of these leaders and their
courts obviously differed from individual to
individual and from era to era. Many traditional
leaders have a reputation of being stooges of the
apartheid regime and many are said to be
inefficient and corrupt.

As Bennett noted, even the better traditional
leaders are considered politically conservative
and lacking in the financial and management
skills  essential ~ for administering their
domains.™¥These views and assertions are not
unique to the new South Africa, they are
widespread in Africa. As a result, after
independence many African countries attempted
to sideline traditional authorities and the
traditional leaders’ courts but these institutions
continued to thrive. Although this has never
been the case in South Africa, it is beyond doubt
that the critics of traditional systems continue to
question the relevance and constitutional nature
of traditional leadership and court system.

However, the institution still  enjoys
considerable public support. There is no doubt
about it. Thus the role of traditional leaders in
the administration of justice is more in touch
with community sentiment than the ordinary
courts. According to Bennett, for ordinary
people in the rural areas traditional leaders are a
“legal and  constitutional  horizon” a
personification of the moral and political order,
protection against injustice, unseemly behavior,
evil and calamity.™¥ Currently the traditional
leaders are expected to perform judicial
functions in their communities and often quite
contradictory roles of state bureaucrats. As a
result, there are serious discrepancies between
the demands of government, what traditional
leaders “indigenously” do and the attitudes of
local communities.
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As far as contemporary practice has deviated
from traditional norms, one might expect an
adjustment in traditional courts to reflect the
change. It is consistently argued that some
traditional leaders spoke fondly of a time in the
past when a criminal would not be treated with
kid gloves. This perception, disturbingly, is
quite pervasive among traditional leaders and
members of the traditional communities. This
perception obviously stands in stark contrast to
the ethos of the Constitution®™ and Bill of
Rights"" and particularly the presumption of
innocence until proven guilty."""In exploring
some of these debatable issues and in particular
the role of traditional leaders in the
administration of justice and crime prevention,
it is submitted that the Traditional Courts should
be repositioned squarely within the framework
of the constitutional democracy.

The key question should not be whether
traditional leaders should perform such
functions, but how they can participate in the
delivery of local justice. Whatever the reasons,
it is common knowledge that traditional
leadership has remained at the periphery of
transformation in South Africa. This applies
equally to their Traditional Courts. Even the
South African Constitution fails to sufficiently
outline the leader’s constitutional status, powers
and duties. As a consequence of this
constitutional arrangement, many traditional
leaders have a feeling of impotence and
marginalization in the current democratic
government. The general view among them is
that their role and powers are being reduced in
many respects including the administration of
justice.

Constitutional Challenges

Corporal Punishment in Traditional Courts
As stated earlier that, under the Black
Administration Act traditional leaders are not
permitted to impose any of the following

punishments: death, mutilation, grievous bodily
harm and imprisonment.
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However, the Black Administration Act allowed
the Traditional Courts to apply corporal
punishment to unmarried males below the age
of 30 years,. With one exception these statutory
limitations are in line with section 12(1) of the
Constitution. This section provides inter alia
that everyone has the right to freedom and
security of the person, which includes the right
not to be tortured in any way and not to be
treated or punished in a cruel, inhumane or
degrading way.

This exception relates to the whippings that may
be inflicted on juniors. This form of punishment
(corporal punishment) has already been
considered by the constitutional court to be
contrary to human rights norms in the case of S
v Williams.™™ Therefore, it is argued that the
traditional system of adjudication in respect of
corporal punishment falls short of new standards
set by the Constitution.

Legal Representation

The principle of legal representation cut across
the customary notion of due process, which had
no institution of professional representation. All
adult males were expected to know the law and
the judicial procedures of court. As Bennett
noted, only women needed assistance to present
their case. However, this customary requirement
cannot pass the “gender test” of the
Constitution.” Under the new constitutional
dispensation women can no longer be regarded
as minors or perennial children. Therefore, they
should be allowed to represent themselves in the
Traditional Courts.

Be that as it may, the rules regulating procedure
in Traditional Courts bar the presence of
advocates or attorneys. There are two reasons
for this procedure: to preserve an atmosphere of
informality and to ensure that wealthy litigants
do not gain an undue advantage.” The policy
of excluding lawyers from the Traditional
Courts appears understandable and reasonable
where civil claims and minor criminal offences
are concerned.
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The reason being, it can be assumed that
Africans are familiar with their own informal
system of court. However, it is submitted that
in serious criminal matters involving drastic
penalties where an accused person may face
sanctions as extreme as banishment, loss of land
rights or whipping, the exclusion of professional
representation can not be defended.

The total ban on legal representation may have
to be modified and adjusted to take account of
these cases and more importantly to be
compatible with the standards of the
Constitution.

Traditional Justice and Race

Race is critical to establishing jurisdiction
because in terms of the Black Administration
Act only blacks have access to Traditional
Courts.™ Restricting the use of institutions
peculiar to a culture to members of that cultural
group is common. But in the context of the
overall ethos and values of the Constitution it
does involve discrimination. Bennett argues that
the main purpose for allowing only Africans to
litigate in Traditional Courts is to provide them
with a forum in keeping with their cultural
expectations.

If this is the case, an African may argue that if
he or she was forced to submit to the
jurisdiction of a Traditional Court, this would
entail being subjected to a lower standard of
justice and would therefore be unfair
discrimination on the ground of culture or ethnic
origin. Different arguments would not be
helpful under the current constitutional
circumstances. All what is needed is the type of
arrangement that would serve all South Africans
irrespective of race or colour. It is imperative to
modify the Traditional Courts in such a way that
they can be proudly referred to as the “South
African Courts” for the people of South Africa.
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Transformative Approach: Is it a Must?

The re-orientation of Traditional Courts is
crucial in advancing the transformation of
Traditional Courts. From the above discussion,
it is quite clear that the Constitution is a
transformative document protecting the society.
In order to understand the transformative nature
of the Constitution in the context of Traditional
Leaders’ Courts, it is important to embrace its
values and standards. These constitutional
values serve as the foundation on which its
transformative character is built.” On the 08
May 1996, the people of South Africa through
their freely elected representatives adopted the
1996 Constitution with a pledge that:""

We the people, of South Africa,
recognize the injustice of our past; ...
We therefore, through our freely
elected representatives adopt this
Constitution as the Supreme Law of
the Republic so as to - heal the
divisions of the past and establish a
society based on democratic values,
social justice and fundamental human
rights. Lay the foundation for a
democratic and open society in which
government is based on the will of the
people and every citizen is equally
protected by law ...

The transformation process of the Traditional
Courts and the continuing efforts to ensure
access for all to justice are intended to fill this
undertaking. This commitment should afford
the ever-expanding rural masses of the people
greater access to justice." The Constitution
further enjoins the courts to apply the law
impartially and without fear, favour or
prejudice.™ These important beacons have
chartered the way forward for the Traditional
Courts. It is for this reason among many others
that Traditional Courts should be adjusted and
transmogrified to be compatible with the
constitutional imperatives.
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Therefore, the government and the people of
South Africa are emboldened to proceed
confidently with the efforts to transform the
traditional justice system. This will place it in a
position to meet the needs of all the people of
South Africa.™™" One of the efforts of the
democratic government is premised on ensuring
complete access of justice for all, especially the
women, the elderly and the rural people in
general.

However it is quite disheartening to find that the
founding pledge of a society based on
democratic  values, social justice and
fundamental rights and notions of access to
justice seem to be under siege.This is one of the
developments which challenge and pursue a call
for the transformation of Traditional Courts so
that they can assert procurement of justice in
traditional communities. The reason for the
existing position of the lack of justice and
ineffective administration of justice in the
traditional leaders authority area is a
consequence of several factors.

These factors included inter alia historical
legacy of colonialism and apartheid which
literally disempowered and “annihilated” the
general expertise of traditional leaders as
dispensers of justice; the general assumption
that the institution of Traditional Courts is
intrinsically regressive and lack of Traditional
Courts’ infrastructure such as chairs, tables,
computers and other equipments which are
necessary support mechanisms in the processes
relating to administration of justice. "

Conclusion

It is evident from the preceding discussion that
the successive governments of both the colonial
and apartheid regimes disintegrated the essence
of the African traditional justice system through
the statutory mechanisms and control of the
Traditional Courts.
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With a long and well documented history of
distortions of African traditional justice system
and the disintegration of the institution of the
traditional leadership and Traditional Court
systems, there is no doubt that a new dynamic
culture informed by the pre-colonial systems
and the Constitution should be resuscitated to
facilitate social justice in rural areas.

The process of transformation of Traditional
Courts should be informed by the need to create
an open, transPa_rent and accountable Traditional
Court system.™"™
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